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By Catherine Colinvaux

If you have the pleasure of spending some time with Committee Chairs

Sue Stein, you will quickly understand that Sue has a

passion for property insurance paired with a breadth Newsletter:
of knowledge and experience that turns even a brief Susan A. Hartnett
insurance conversation into a high level seminar.

Symposium:

Early Introduction to Insurance Claims Wm. Gerald McElroy

Sue's formal "bio" gives her credit for 30+ years of Education/Meetings:

property claim experience - almost 25 of them with James S. Harrington

her current employer, Stamford-based reinsurer, Gen

Re. Those three decades count only Sue's formal Web/Database:

employment. Her property insurance training actually Steven J. Torres

began as a child, when her father was an executive

general adjuster with the General Adjustment Bureau Membership:
(now, GAB Robins). Even in high school, Sue would accompany him on inspections Stephen M. Rogers

and coat Polaroid photos for his files.

That initial property claims experience lead to Sue's first formal job in the industry,
as a property claims adjuster for a small regional insurer. In the course of a few
years, Sue handled property and liability claim. Auto was the hardest. As Sue
explains, the one thing Americans cannot live without is a car, making for an
emotional claim adjustment. Every loss was unique and interesting, and Sue's
experience grew.

Gen Re: One of the World's Largest Reinsurers

After eight years with several companies, Sue left the ceding company world and
moved on to Gen Re, one of the world's largest reinsurers. At Gen Re, Sue is a Vice
President and Property Claim Specialist. She is one of thirty-one claim executives
responsible for all of Gen Re's property and casualty reinsurance claims nationwide.
Sue is the senior property claim specialist for the Corporation.

It is obvious that Sue Stein and Gen Re are a good fit. As a "direct" reinsurer, Gen Re
puts a high priority on its relationships with client ceding companies. Education is a
core part of this relationship, and Sue is an active participant. Gen Re publishes
dozens of newsletters for its clients, delivering topical information on a wide variety
of subjects. Sue contributes to many of these client research materials and works
with outside law firms to draw from their expertise. She particularly enjoys sharing
her knowledge on claim trends and evolving policy wording.

Similarly, Sue is a "thought partner” with Gen Re's clients, providing resources in the
handling of individual claims and advice and assistance on forms. Working for a
reinsurer, Sue is exposed to the claim philosophies and experiences of a variety of
companies spanning the country and classes of business. These claim lessons and
perspectives continually add to Sue's knowledge base, and give her more insights to
share with clients. She also benefits from the extra objectivity that comes with being
one-step removed from the policyholder, and she brings these insights back to the
clients.

Trends: Green Insurance

Sue cites the recent trend towards "green insurance" products as an area where
reinsurers can provide advice to ceding companies as they develop wordings. As
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community and regulatory interest in fostering "green construction" increases,
insurance products are emerging to meet policyholder demand for green-related
coverages. However, green construction standards and techniques are still maturing,
and unlike traditional building codes which have evolved over decades, green
standards are not always easy to identify or implement.

Complicating the matter from an insurance perspective, green construction guidelines
differ from mandatory building codes because they are often discretionary, especially
for residential construction. After a loss, the decision to go green may be entirely
voluntary. Even when a decision has been made to seek green “certification,"” a great
deal of choice remains with the policyholder as to the level of certification and options
to meet that level. This menu-like approach to building standards creates the
potential for highly disparate costs and timelines, even within a particular certification
level.

These discretionary aspects of green construction can create underwriting and claims
challenges. What coverages should be offered? How will they be priced? What limits
should apply? Does the policy promise repair and/or replacement at a certain
certification level?

As Sue explains, "[i]f going green were cheap and easy, the world would be much
further along in the process." S. Stein, "What Will Property Insurers Pay to Go
Green?," in Regarding Risk at 5 (Jun. 2008). Of course, several insurers are
offering green coverage right now, but it is too early to measure success. A larger
number of insurers are waiting in the wings to see how the coverage evolves, and if
customers want it.

Despite the relative novelty of these coverages, Sue and Gen Re believe that green
coverage is a priority for society and the insurance industry. If it's important for us as
a society, it's important for insurers to provide the product solutions. She looks
forward to working with clients to shape their wordings and offer input on claims.

Sue continues to stay on top of the green issue, and works with Gen Re Underwriting
and Emerging Issues Units to help clients stay on top, too.

For more reflections on going green, see Sue's article, "What Will Property Insurers
Pay to Go Green," in Gen Re's Regarding Risk publication (June 2008), which is the
source for some of the quotes in this profile.

Trends: Catastrophe Planning

As another example of Gen Re's client service, Sue cites the importance of
catastrophe planning. In a recent publication, Sue distilled lessons from the 2005
hurricane season and prior catastrophes to provide concrete advice for ceding
companies. S. Stein, "The Year of the Cat: After a Catastrophe, Details Matter,"” in IN
Magazine (Winter 2006). Emphasizing the importance of good catastrophe planning
in retaining policyholders, Sue detailed the importance of three steps:

(1) "Anticipation" - understanding not only where large numbers of risks are
concentrated, but also where only a handful of significant risks in a catastrophe zone
can produce unanticipated results; (2) "Communication" - making sure that all
personnel know the catastrophe plan, not just a handful of top executives; and (3)
"Flexibility" - having different ways to guide a plan through unforeseen
circumstances. These lessons and insights formed the basis for Gen Re's current
Catastrophe Planning Guide.

Sue works closely with client companies to help them develop their own catastrophe
plans. She is frequently asked to review an insurer's plan and provide suggestions or
comments. The goal is to keep the insurer open for business, so its claim operations
can function when needed most. With good planning, the loss is minimized-for the
policyholder, insurer and the reinsurer. Moreover, the policyholder is much more
likely to emerge from its claim with a positive customer experience.

Industry Future

Asked about the biggest challenge facing the industry, Sue Stein points to the
difficulty in recruiting talented young people who want to make their career in the
industry. Sue praises exciting training initiatives, such as Travelers' Claims
University, but she also notes increasing difficulty bringing new professionals into
insurance and reinsurance. She thinks to her early exposure to insurance and how it
influenced her choices, and then to her son who has watched her move up in the
business. He shows no particular interest in property insurance or claims . . . . at
least not yet.

To discuss these issues or obtain Sue's articles in Gen Re Research property
publications, contact Sue Stein at 203.328.5495 or sstein@genre.com.
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Case Spotlight: Award Finality (Eastern
Seaboard)

First Circuit Declines to Vacate Revised Arbitration Award
By Paul E. White

Finality (or conversely, reviewability) of arbitration awards is often an important
consideration in reinsurance disputes. In Eastern Seaboard Construction Co., Inc. v.
Gray's Construction, Inc., et al, 553 F.3d 1 (1st Cir. 2008), the First Circuit recently
had its first opportunity to consider how a court should apply AAA Rule R-47 (Rule
47), which precludes an arbitrator from redetermining the merits of any dispute and
limits corrections to clerical, typographical, technical or computational errors in the
award. Although not a reinsurance case, Eastern Seaboard provides important
insight into how reinsurance arbitration awards will be reviewed in the First Circuit.

Reviewing the decision of an arbitrator to modify an earlier arbitration award, the
Court issued another reminder about the great deference that a reviewing court must
accord to the parties' decision to submit their dispute to arbitration, concluding that
the seemingly clear mandate of Rule 47 against modifications to an initial arbitration
award must yield - even if the initial award appears clear on its face - if the
arbitrator's revised award can be construed as clarifying, rather than modifying, the
initial decision.

The underlying arbitration was a construction dispute between a general contractor
(Gray) and a sub-contractor (Eastern). In an initial award, the arbitrator granted
Eastern recovery on all but one of its claims, but also awarded Gray $77,000 "to be
deducted from the award paid to Eastern.” Eastern moved for clarification of the
arbitration award and the arbitrator granted Eastern's motion, issuing an amended
award that reduced the $77,000 set-off to $66,613.89. Arguing that Rule 47 prohibits
substantive modifications to an arbitration award, Gray moved the dispute to federal
court, seeking an order vacating the amended award. The District Court agreed with
Gray, and Eastern appealed to the First Circuit.

The First Circuit reversed the District Court and reinstated the amended arbitration
award. In so doing, the First Circuit emphasized that the scope of review of an
arbitration award by a court is "among the narrowest known in the law" and that,
because the parties have contracted to have disputes settled by an arbitrator,
"arbitral awards are nearly impervious to judicial oversight.” While recognizing that a
court may review an arbitration award under Section 10 of the Federal Arbitration Act
where an arbitrator has exceeded his powers, the First Circuit reasoned that reversal
of an arbitrator's award on this ground is permissible only "where an award is
contrary to the plain language of the [contract] and in instances where it is clear
from the record that the arbitrator recognized the applicable law - and then ignored
it." (internal quotations omitted)

Acknowledging that the actions of the arbitrator here presented a close question, the
First Circuit explained that the test in applying Rule 47 is whether the second award
is "fundamentally inconsistent” with the initial award, or whether it "simply fleshes
out the remedy announced initially”. As the Court's reasoning makes clear, however,
the distinction between "clarify" and "alter" is not always easy to draw. Since the
supposedly undisputed figure of $66,613.89 was not even mentioned in the initial
award, the First Circuit acknowledged that the initial award appeared to be complete
and unambiguous on its face. Nevertheless, the First Circuit observed, "even
seemingly complete awards may omit information or overlook contingencies, failures
that AAA Rule 47 would allow the arbitrator to remedy." Giving full effect to the
principle of deferential review of arbitration awards, the First Circuit also pointed to a
statement of the arbitrator in issuing his amended award that Gray had not disputed
the $66,613.89 figure, finding this statement, by itself, to be sufficient to show that
the arbitrator had not exceeded his authority. Thus, the Court treated the
arbitrator's omission of this amount in the initial award as simply a "clerical,
typographical, technical or computational error" which AAA Rule 47 permitted him to
clarify.
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Case Spotlight: Arbitrators' Venue Choice
(Lyndon Property)

Case Report: Court Rules that Arbitrators Should Decide
Venue for Action to Enforce Arbitrator’'s Order to Post
Prejudgment Security.

By Steven J. Torres, CPCU

In a recent federal court decision in the District of Massachusetts, the court (Stearns,
J.) dismissed a ceding insurer's suit against a reinsurer in which the cedant sought to
enforce a panel's order that the reinsurer post prejudgment security pending
arbitration. The issue presented in the motion to dismiss was whether the court had
authority to enforce the panel's order that the reinsurer submit prejudgment
security. In granting the motion and dismissing the suit, the court found that the
determination of the proper forum for deciding a choice of forum dispute was itself a
matter that should be decided by the arbitration panel -- not the district court.

In Lyndon Property Ins. Co. v. Founders Ins. Co., Ltd., 587 F. Supp. 2d 333 (D.

Mass. 2008), Lyndon, a primary insurer, entered into a reinsurance agreement with
Founders. The agreement required the parties to arbitrate any insurance-related
disputes. When a dispute arose over whether or not Founders met its obligation to
maintain deposits in a custodial account in an amount equal to the reserves on the
business reinsured, Founders demanded arbitration and an arbitration panel was
appointed with two party-appointed arbitrators and a neutral umpire. Prior to an
organizational meeting with the panel held in Boston (a location selected to
accommodate the schedule of the umpire), Lyndon sought an order requiring that
Founders post prejudgment security. The panel allowed the motion and in February
2008 ordered that Founders post $20 million in security.

In August 2008, Lyndon instituted an action in federal court in the District of
Massachusetts seeking to enforce the panel's order that Founders post the security,
and Founders moved to dismiss. Founders asserted that the reinsurance agreement
selected Missouri courts as the place for enforcement actions and that the court in
Massachusetts lacked personal jurisdiction over Founders. Lyndon, for its part,
asserted that a different provision in the reinsurance agreement provided that a party
could seek enforcement of an arbitral award in any court of competent jurisdiction.
Lyndon also asserted that the court in Massachusetts had jurisdiction over Founders
because the parties had attended two preliminary arbitration proceedings in Boston.
The court found that both parties offered plausible interpretations of the seemingly
conflicting contractual provisions determining choice of forum to enforce arbitral
awards. The court determined that the issue before the court was procedural in
nature - interpreting a choice of forum clause - and as such, should be left for the
arbitrator to decide. In granting Founders' motion and dismissing Lyndon's
enforcement action, the court relied on the First Circuit's ruling in Richard C. Young &
Co., Ltd. v. Leventhal, 389 F.3d 1 (1st Cir. 2004), and held that that the
“interpretation of the [reinsurance] agreements' conflicting choice of forum provisions
is a procedural issue that is for the arbitrators, not the court.”
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Practice Tip: Attempts to Frustrate Arbitration
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Rejecting Attempts to Frustrate the Arbitration Process:
Indemnification of Arbitrators

By Karl S. Vasiloff and Christine Phan

The success of arbitration as an effective and cost-effective alternative to litigation
depends in part on the willingness of the parties to be reasonable. A recent opinion
from the Seventh Circuit illustrates how difficult and drawn out a process arbitration
can become when one of the parties is determined to sabotage the process by
refusing to enter into a basic agreement to indemnify the arbitrators.

The arbitration claims in Moglia v. Pacific Employers Ins. Co., 547 F.3d 835 (7th Cir.

2008) arose out of several "program agreements" that Outboard Marine Corporation

entered into with insurers. As a condition of coverage, OMC agreed to post collateral
security for its obligations to pay premiums and to reimburse the insurers for certain
anticipated future. The program agreements provided that any controversy, dispute,
claim or question concerning the arrangements be resolved by arbitration.

After Outboard Marine entered into bankruptcy, its insurers used the collateral
security to pay expenses stemming from the program agreements. OMC's Bankruptcy
Trustee contended that the collateral exceeded Outboard Marine's obligations to the
insurers and brought claims in the bankruptcy proceedings to collect the excess
funds. In light of the arbitration clause contained in the program agreements, the
Bankruptcy Court ordered the parties to arbitrate those claims.

It has become routine in commercial arbitrations for arbitration panelists to seek and
obtain hold harmless agreements from the parties. These agreements typically
provide that the parties will not assert any claims, bring any actions, or institute any
lawsuits against the arbitrators and that the parties will indemnify arbitrators if the
arbitrators are subject to any third-party claims arising from the arbitration.

In this case, however, the Bankruptcy Trustee refused to sign the standard hold
harmless agreement sent to him by the arbitrators, and the arbitration panel refused
to proceed with the arbitration. After months of fruitless negotiations, the Trustee
petitioned the Bankruptcy Court to vacate its arbitration order on the grounds that
refusing to sign the hold harmless agreement was "an exercise of [the Trustee's]
business judgment" and was thus "a matter within his discretion." The Bankruptcy
Court agreed, and the an appeal to the federal District Court followed.

Could The Trustee Refuse To Sign The Indemnity Agreement?

The Trustee argued before the District Court that the Federal Arbitration Act
undermined the policies of the Bankruptcy Code by, for example, precluding the
Trustee from choosing the best forum in which to expeditiously and efficiently
liquidate claims. The Trustee further argued that if he executed a hold harmless
agreement, he would create an impermissible contingent claim against the Estate
based upon the possibility that Outboard Marine might be liable to the arbitrators in
the event that the arbitrators were sued for their actions in connection with the
arbitration.

The District Court termed those arguments an “end run" around the key issue at
hand: whether an arbitration panel may require a hold harmless agreement before
proceeding with an arbitration under the AAA rules. Pacific Employers Ins. Co. v.
Moglia, 365 B.R. 863 (N.D. Ill. 2007). The District Court answered the question in the
affirmative, holding that the hold harmless agreement simply codified the immunity
already afforded to an arbitration panel under common law due to the panel's status
as a quasi-judicial body. Noting that the arbitral immunity provided to arbitrators at
common law is already broad, the District Court rejected the Trustee's arguments
that a hold harmless agreement would provide even more protection to arbitrators.
The District Court further observed that hold harmless agreements and, more
generally, broad arbitral immunity, create the necessary incentives for arbitrators to
serve and thus further the public policy favoring arbitration. The District Court
ordered the Trustee and the insurers to sign the hold harmless agreement and
proceed with the arbitration.

The Seventh Circuit Rejects Trustee's "End Run”

The Trustee appealed to the Seventh Circuit. The Seventh Circuit agreed with the
insurers that it did not have jurisdiction to hear the appeal because the District
Court's decision was a non-appealable stay of the suit pending arbitration under 9 U.
S.C. 8 16(b). Despite ruling that it lacked jurisdiction, the Seventh Circuit took pains
to discuss the merits of the dispute. The Court dismissed the Trustee's contingent
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